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Conscientious Objection to Military Service: 

  ECUADOR  

(revised September 2009)

While awaiting confirmation that they have indeed been put into effect on the ground, CPTI welcomes the recent developments with regard to military service reported by the State Party in reply to the list of issues.

Background: Ruling of the Constitutional Court


The references to conscientious objection to military service in paragraphs 317 to 319 of Ecuador's Fifth Periodic Report have apparently been rendered obsolete by the adoption of a new Constitution in 2008, Article 161 of which reads:

“National / military service is voluntary.  This service is implemented with respect to the diversity of rights and is accompanied by an alternative possib ility in various occupational fields which contribute to individual development and the  wellbeing of society.  Those who participate in this service are not liable to posting to areas of military risk.  All form of forced recruitment is prohibited.”


In its answers to the list of questions, the State Party claims that this was a direct response to a majority judgement by the Constitutional Court, published in the Official Gazette on 27 June 2007, that article 108, and hence also article 88, of the Military Service Law (Ley de Servicio Militar) of 1994 were unconstitutional.


As confirmed in paragraph 318 of the State Report, article 108 of the Military Service Law stipulates that the decision of whether to accept a claim of conscientious objection rests with the Director of Mobilisation of the Armed Forces.  The Constitutional Court ruled that he could not be considered an independent and impartial judge in this respect.   Moreover, the Court found that the stipulation that recognised conscientious objectors should perform military service in development units of the armed forces (see para 319 of the State Report) was not consistent with the wording of Article 188 of the 1997 Constitution (quoted in para 317 of the State Report), which states that they “will be assigned to a civilian community service”. 


All male Ecuadoreans are required under the Military Service Law to register at the age of 17.  An annual lottery selects those actually to be called up to perform military service, the number being determined by the manpower needs of the armed forces plus an extra 30% to allow for various exemptions. Those not selected in the lottery are assigned at the age of 19 to Civil Defence Auxiliary Units;
 Those selected are called up in three batches, in January, May and September.
  Article 88 of the Military Service Law states that those who do not respond to call up are considered "remisos" (draft evaders)  and are subject to a range of sanctions until they legalise their situation. In the absence of appropriate arrangements for conscientious objectors, the Constitutional Court ruled, the application of any sanction or punishment to conscientious objectors under this article amounts to discrimination, and is therefore also unconstitutional. 


It might be observed that the aspects of the Military Service Law which were found to be unconstitutional - the failure to entrust the evaluation of individual assertions of conscientious objection to military service to an independent and impartial tribunal, and the lack of a truly civilian alternative service compatible with the reasons for conscientious objection - are also breaches of the generally accepted international standards for the treatment of conscientious objectors to military service; the specific points at issue have been previously taken up by the Human Rights Committee, in concluding observations on other State reports, for instance on Greece
 and the Russian Federation.
  


Ecuador admits that it has no statistics of the numbers of conscientious objectors who have applied for recognition under article 108 of the Military Service Law.  Horeman and Stolwijk
 reported that the known conscientious objectors in Ecuador have chosen not to make use of this possibility, which does not meet the nature of their objections.  They alleged that information about applying for recognition was not made freely available to recruits (itself a breach of the principle recommended in OP8 of Commission on Human Rights Resolution 1998/77).  They even quoted doubts whether the special form for the purpose (referred to in paragraph 318 of the State  Report) in practice existed.  Although this allegations are now ten years old, we are aware of no more recent reports to disprove them.   

Vega  petition before the Inter-American Commission


A petition which is pending before the Inter-American Commission on Human Rights, having been declared admissible on 2nd March 2006
, and which bears some similarities to the case of Stefanov v Bulgaria which was the subject of a friendly settlement before the European Court of Human Rights in 2001,
 raises the same issues of incompatibility between the Military Service Law and the Constitution, and also draws attention to the civil disadvantages suffered by those who are not in possession of the “military card” or libreta militar attesting satisfactory completion of military service.


The petitioner argues that Article 108 of the Military Service Law subordinates the exercise of the right of conscientious objection to military service as recognised in Article 188 of the Constitution “to the prior justification and definition of this condition by the Director of Mobilization of the Armed Forces.”[para 7] and that “it is inadmissible that the assessment of a conscientious objection, and therefore its justification, should have to be carried out by an official who represents the state institution whose practices and philosophy is being rejected.”[para 8]. The requirement that conscientious objectors should serve in one of the development units of the armed forces, further elaborated in regulations issued in 1997, which state that once the request for conscientious objection is accepted, the beneficiaries are assigned to and receive an order of billeting in one of the development units of the armed forces,” and that “If the citizen does not report to the unit assigned by the mobilization office, he will be considered remiss and punished according to the law.” [para 7]are, he argues, “at variance with the provisions of the Constitution, which allows conscientious objectors to be assigned to civic service in the community, and this conflict should be resolved on the basis of the supremacy of the Constitution” [para 8].


Having on September 2, 1999, made a “public declaration of conscientious objection to obligatory military service to the General Secretariat of the National Congress, the Ombudsman [Defensoría del Pueblo], and the Office of the Director of Mobilization of the Joint Command of the Ecuadorian Armed Forces.”[para 9], which he supplemented the following year with “a sworn declaration before the Twenty-Seventh Notary of the Quito Canton, ratifying his declaration of conscientious objection and explaining the moral and philosophical reasons for his conscientious objection to military service.”[ibid], the petitioner had “From October 16, 1999 until October 15, 2000, carried out civic service in the community as a human rights extension worker in the Ecuadorian Peace and Justice Service (SERPAJE-E), as provided for in the 1997 Political Constitution of Ecuador” [para 2]. It is not reported that any specific action was initiated against him for the non-performance of military service, but his complaint is that on application he had “not been issued with the card which defines his status as conscientious objector or similar, that would have the same legal effects as the military card given to those who complete obligatory military service [and]. this omission has directly affected his freedom of conscience, the continuation of his education, his freedom to leave and enter Ecuador freely, as well as his right to work and engage in free enterprise.” [ibid] 

The libreta militar and its abolition


At the heart of the military recruitment system in Ecuador, and of the Vega petition was the document known as the “libreta militar”.   Horeman and Stolwijk's
 sources report that the specific penalty for failure to report for military service – a means-related fine, which does not discharge the obligation to serve, was only applied to those apprehended within a year of the date when their service would have commenced. In all other cases “regularisation of one's military situation” was by means of the “compensation quota”, which in different individual circumstances might be seen as a fee, a tax, or a fine. In 2008 it was reported
  that the current rate of the “compensation quota” which must be paid in order to obtain the “military card” (libreta militar) is, as published by the ministry of defence, (US)$20 for those who are exempted or not selected for military service, $32 for “remisos” - those in default on their military obligations, and $5 for those who have performed military service. 

In the list of issues on the State Report report, the Human Rights Committee asked for information on the operation of this system, and its compatibility with Articles 8 and 18 of the Covenant.  The State Party's reply was:

“With effect from this ruling by the Constitutional Court, the restrictions placed on “draft dodgers”were suspended, including those on holding public or private office, leaving the country, obtaining a driving licence, or matriculating at [ie being admitted to a course in] an educational institution.

As a result, the libreta militar, which certified the completion of service in the Armed Forces, and without which no-one could exercise the aforementioned rights, is no longer a prerequisite for men to travel,study, drive etc. Moreover the libreta militar is in disuse and all the regulations concerning its issue and use have been repealed.”

The Military Service Law, although found to be unconstitutional, has not yet been repealed, and many official sources, presumably out of date, still quote its provisions.  Nevertheless we warmly welcome the decision to abolish a system which involves a financial penalty on those who do not perform military service, including conscientious objectors, and hope that it will serve as a model for other States in the region. 
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�	Rough unofficial translation:  the Spanish text reads “El servicio cívico-militar es voluntario. Este servicio se realizará en el marco del respeto a la diversidad y a los derechos, y estará acompañado de una capacitación alternativa en diversos campos ocupacionales que coadyuven al desarrollo individual y al bienestar de la sociedad. Quienes participen en este servicio no serán destinados a


	áreas de alto riesgo militar. Se prohíbe toda forma de reclutamiento forzoso.


�	  Coalition to Stop the Use of Child Soldiers, Child Soldiers Global Report 2008,


�	  Horeman, B. & Stolwijk, M., Refusing to Bear Arms , War Resisters International, London, 1998.  (http//:wri-irg.org/co/rtba/ecuador.htm).


�	  CCPR/CO/83/GRC (2005), para 15.


�	  CCPR/CO/79/RUS (2003), para 17.


�	 Op cit, (note 2)		


�	 Inter-American Commission on Human Rights, REPORT No 22/06, Admissibility: PETITION 278-02: XAVIER ALEJANDRO LEON VEGA v ECUADOR


�	  Application No. 32438/96, judgement of 3rd. May 2001


	


�	 Op cit, (note 2)


�	 Coalition to Stop the Use of Child Soldiers, op. cit  (note 1)


�	  A partir de la sentencia del Tribunal Constitucional quedaron sin sustento las prohibiciones establecidas para los remisos, entre ellas, la prohibición para desempeñar cargos públicos o privados, viajar al exterior, obtener la licencia de conducir, o matricularse en centros de educación.


	De esta manera, la libreta militar, que acreditaba el cumplimiento del servicio a las Fuerzas Armadas, y sin la cual no se podía ejercer ninguno de los derechos indicados, ya no es un requisito para que los hombres pueda viajar, estudiar, conducir, etc. Por lo tanto, la libreta militar está en desuso y todas las normas que regían su expedición y contenido han sido derogadas. 





